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European and External Relations Committee 

Human Rights Inquiry 

The Church of Scotland 

Church and Society Council 

What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998?  

1. The General Assembly agreed in May 2015 to: 

Note with concern the proposal of the UK Government to repeal the Human 
Rights Act 1998 and instruct the Council to make representations to the UK 
Government on the matter. 

2. We have written to the Secretary of State for Justice, the Rt Hon Michael 

Gove MP, and received a reply in early October.  He has indicated that Dominic 
Raab MP and Lord Faulks QC will be in touch with us in the near future to invite us 
to the Ministry to discuss the issue further. 
 

3. Our current view with regard to human rights are set out in a 2013 General 
Assembly Report Human rights: what does God require of us? Justice informed by 
love.1 In receiving this report the Assembly agreed: 
 

 Affirm the conclusions of the report Human rights: what does God 
require of us? Justice informed by love that the basis of human rights is 
relational: our duty and responsibilities’ to one another sits alongside 
our personal desires and needs, based on love‐informed justice that 

comes from God. 

 Affirm the Universal Declaration of Human Rights and European 
Convention on Human Rights in upholding our commitment, because 

of our faith in a God of love, to love our neighbours, who are every 
person, in every place and in all times. 

 Instruct the Church and Society Council to develop human rights 
resources for study by congregations, presbyteries and with 

ecumenical and inter faith partners. 

 Instruct the Council to share its report on human rights with Non-
Governmental Organisations working on human rights issues, and to 
devise ways of sharing those Organisations’ resources and thinking on 

human rights with the Church. 

 Instruct the Church and Society Council to do further work on the 
connections between climate justice and human rights. 

 Instruct the Church and Society Council to work with Christian Aid and 

others to promote just access to safe, clean water for every person, in 
every place, in every time. 

 Instruct the Church and Society Council to engage in public discourse 
about the UK Human Rights Act, a UK Bill of Rights and the UK and 

Scotland’s future relationship with regard to the Council of Europe. 

                                                             
1 http://www.churchofscotland.org.uk/__data/assets/pdf_file/0018/14049/human_rights.pdf  

http://www.churchofscotland.org.uk/__data/assets/pdf_file/0018/14049/human_rights.pdf
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Do you think changes need to be made to the current human rights regime in 
the UK?  

4. Yes; the General Assembly agreed in May 2015 to: 

Encourage the Scottish Government, in its negotiation with the UK 
Government on the devolution of further powers from Westminster to 
Holyrood, to press for the devolution of Human Rights issues and legislation 
to the Scottish Parliament and Government. 

What rights, if any, would a British Bill of Rights have to contain? How would a 
British Bill of Rights interact with Scotland’s separate legal system?  

Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this?  

5. We would dispute the premise often deployed which says that the UK 
Parliament has supreme sovereignty.   Apart from our belief in the sovereignty of 
God, the Church of Scotland supported the Scottish Constitutional Convention.  In 
2013 and 2014 the General Assembly reaffirmed the Claim of Right.  We note that 
the Smith Commission Report2 also acknowledged that it is the sovereign right of the 

Scottish people to determine the form of Government best suited to their needs.   

 
6. Especially since the re-establishment of a Scottish Parliament in 1999, the 
question of political sovereignty is increasingly becoming settled for Scottish citizens 
and institutions.  Debates about UK, English and Scottish constitutional theory will 

remain important, which may, in turn, touch upon the very rationale of a “British Bill 
of Rights” - we refer to our following Answer. 

In addition, it has been suggested that the European Court of Human Rights 
has developed “mission creep” expanding the European Convention on 

Human Rights into areas which it should not cover. What views do you have 
on this argument?  

7. We believe that human rights do not exist in the abstract or as commodities to 
be possessed by individuals unconnected to those around them, but are 

manifestations of just human relationships.  Human rights are an expression of how 
we understand the role in society of a vision of justice informed by love.  We stand 
as part of the developing tradition of what it is that constitutes a ‘human right’ and 
how such rights might be accorded to all people.  In developing this tradition, the law 

has a valuable part to play in shaping, defining and enacting those rights, but to limit 
our conception of human rights to what are declared to be such by any given legal 
system is not of itself sufficient to give full expression to justice informed by love.  
Law is not, of itself, moral: it is, at its best, the means by which a society aspires to 

justice. Human rights are fundamentally an expression of relational justice; they 
should be framed as an active belief in the importance of loving one’s neighbour as 
oneself.   
 

                                                             
2 Smith Commission Report, published 27 November 2014, p. 13 http://www.smith-
commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf  

http://www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
http://www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
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8. Consequently, our 2013 report argued for the development of thinking and 
action on human rights for water and in response to climate change.  It is accepted 
that the European Convention on Human Rights does not view human rights so 

broadly. It is a legal instrument which lays down broad (but still defined) legal 
principles. As with any such instrument, it is open to construction by the Courts 
(including, in this instance, the European Court of Human Rights) and such 
construction will be informed by the wider mores of society as those mores may, 

themselves change and develop from time to time. If the concept of “mission creep” 
were valid, then there could be no such thing as judge-made law. 
 
9. The proposition that there is “mission creep” proceeds on what may be a false 

major premise, namely that the European Convention is clear-cut with precisely 
defined limits, rather than a broad statement of principles which will be open to 
developing interpretation. That is not to say that there is not a legitimate discussion 
to be had as how the principles should be developed and legitimate disagreement as 

to the direction in fact taken by the European Court of Human Rights. In this context 
the words “should not cover” is not an expression of statutory interpretation, but an 
individual policy judgement. As a legal principle, the judgements of the European 
Court of Human Rights are by definition the interpretation of a normative text, not the 

going by the Court beyond what the text provides. 
 
10. This may seem an arcane point, but may be exemplified by the issue of votes 
for prisoners. First, the Court did not say that all prisoners must be given the vote, 

but, rather, that there should be a proportionate and reasoned approach in each 
member state to which prisoners should be given the vote. In the United Kingdom 
context, it might be ECHR compliant if the decision were made (for example) to allow 
only those sentenced to less than 30 days in prison to vote. The non-compliance 

arises because the UK ban is a blanket ban and is not proportionate. Second, 
however, the criticism of “mission creep” (which is often popularly misunderstood, or 
even misrepresented, to suggest that the European Court requires all prisoners to be 
given the vote) cannot be a criticism that the Convention was never “intended” to 

deal with votes for prisoners. Rather, what it is is a criticism that the maker of the 
statement does not agree with the decision. 
 
11. Thus understood, the purpose of a “British Bill of Rights” (if it were to have 

similar content to the European Convention on Human Rights) would be to transfer 
the interpretation of the same principle (albeit now enshrined in a different 
documents) to UK Courts. Since both the UK Courts and the European Court of 
Justice would be interpreting the same principles, it is difficult to see how there could 

be any expectation that the UK courts would reach an interpretation which would be 
more palatable to the political/policy judgement of politicians  of what a decision 
“ought” to be. It is, of course possible, that there might be different interpretations; 
but it is a consequence of the independence of the judiciary that it is entirely as 

possible that the UK courts may, on particular issues, go further than the European 
Court would go as it is possible that the UK Courts would not go as far.  
 
12. Therefore, we cannot understand how it is an answer to perceived “mission 

creep” by the European Court of Human Rights to exchange it for the possibility of 
“mission creep” on the part of the UK courts. Indeed the concept of “mission creep” 
is a tabloid way of saying thata given decision is not a decision which the maker of 
the criticism does not support. The only way that such “mission creep” could be 
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prevented would be to take such decisions form the courts and give them to others, 
such as Parliament. This might appear superficially attractive, especially to those 
who subscribe to the theory of sovereignty of Parliament, but it is dangerous as the 

point of the ECHR is to protect Human Rights against decisions which may 
command popular support but which, nonetheless infringe the human rights of 
individuals.  

What do you think the practical impact of the proposals will be in individual 

cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities?  

13. We do not have any specific comment to make about the potential impact of 
these proposals.  The Committee may wish to refer to our submission to the Equality 

and Human Rights Commission call for views on legal interventions on religion or 
belief rights (Sept 2011).3 

What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the 

Sewel Convention? Could the UK Government act without the consent of the 
Scottish Parliament?  

14. The First Minister made a convincing set of arguments about the potential 
impact on Scotland of repeal of the Human Rights Act in her speech of 23 

September 2015.4  A Legislative Consent Motion should be required.  If the UK 
Government were to act without the consent of the Scottish Parliament they would 
have to justify how this would be “governing with respect” which recognises that the 
different nations of the United Kingdom have their own governments.5  

Do you think it would be possible to have different human rights regimes 
within the United Kingdom? 

15. It could be possible; but it would be highly undesirable if any part of the United 
Kingdom were able to have weaker human rights provisions than at present. If 

different regimes were allowed, they must only be to enhance and strengthen a 
human rights approach to policy making and justice. 

What impact do you think the UK Government’s proposals will have on the UK 
and Scotland at an EU and international level, for example within the Council 

of Europe? 

16. The reputation of the UK is already being damaged by the proposals to repeal 
the Human Rights Act.  The United Nations High Commissioner for Human Rights, 
Zeid Ra’ad Al Hussein in his speech at the Guildhall on 9 October 2015 was clear 

about how such a move would undermine human rights around the world.6  It is to be 
expected that dictatorial and totalitarian regimes would find it even easier to ignore 
future criticism or engagement on the question of human rights. 

                                                             
3 http://www.actsparl.org/media/116240/or%20-%20cofs%20-
%20legal%20intervention%20on%20religion%20or%20belief%20rights%20sept%202011.pdf  
4 https://firstminister.gov.scot/protecting-human-rights/  
5 https://www.gov.uk/government/speeches/election-2015-prime-ministers-speech  
6 http://www.jointpublicissues.org.uk/dont-scrap-the-human-rights-act-a-message-from-the-un-high-
commissioner-for-human-rights/  

http://www.actsparl.org/media/116240/or%20-%20cofs%20-%20legal%20intervention%20on%20religion%20or%20belief%20rights%20sept%202011.pdf
http://www.actsparl.org/media/116240/or%20-%20cofs%20-%20legal%20intervention%20on%20religion%20or%20belief%20rights%20sept%202011.pdf
https://firstminister.gov.scot/protecting-human-rights/
https://www.gov.uk/government/speeches/election-2015-prime-ministers-speech
http://www.jointpublicissues.org.uk/dont-scrap-the-human-rights-act-a-message-from-the-un-high-commissioner-for-human-rights/
http://www.jointpublicissues.org.uk/dont-scrap-the-human-rights-act-a-message-from-the-un-high-commissioner-for-human-rights/

